I. INTRODUCTION
Every state gives explicit legislative authority for physicians to detain a patient against his will if he poses a danger to himself or others because of a mental illness. 1 Yet only five states empower doctors to hold a dangerous patient when his thinking has been clouded by a non-psychiatric condition. 2 In medical parlance, this latter patient is described as 'medically incapacitated' indicating that his diminished decision-making is due to a medical rather than mental illness. 3 In the 45 states lacking such laws, the supervising doctor faces a dilemma when a medically incapacitated patient insists on leaving the hospital against medical advice (AMA). He/she can permit him to go-potentially to serious harm, if his mind is sufficiently addled-or he/she can confine him to the hospital despite the lack of clear statutory protections for such detention. In the medicolegal literature and in the author's own experience, most doctors will not let a patient of unsound mind leave AMA, regardless of whether his illness is mental or medical in nature. 4 If a patient's reasoning is impaired due to a medical condition, doctors often say that the patient lacks capacity to decide to leave AMA and so must remain in the hospital.
Missing from the literature is consideration of what legal authority might underpin a doctor's ability to detain a patient in this circumstance. Typically, articles on this general topic simply take for granted that a physician can confine incapacitated individuals to the hospital for their own good. 5 Others merely remark on the absence of legal authority and then look to hospital policy to fill the vacuum. 6 While hospital rule-making committees are helpful, they cannot trump the presumption in favor of personal autonomy rooted in the American jurisprudence. If physicians are permitted to play the role of jailer, it must be in accordance with the law. The aim of this article is to examine the legal basis supporting a doctor's ability to detain patients against their will absent explicit statutory authority.
This inquiry into the legal justification for non-psychiatric holds is not merely an academic exercise. First, if we understand the legal basis for medical holds, we can ensure that doctors are exercising that power appropriately. For example, informed of the proper legal requirements, hospitals can draft policies that require certain conditions be met before doctors can hold a medically incapacitated patient. Second, medical holds are more likely to be enforced if they have a solid foundation in the law. Although doctors order the medical hold, the task of physically restraining the recalcitrant patient will usually fall upon nurses, security officers, and other staff. These individuals are often reluctant to enforce a hold without a clear legal basis, for fear of incurring personal liability.
7 If these medical holds have a sound legal justification (beyond simply a physician's say-so or a hospital's internal policy), they are more likely to get buy-in from the personnel in charge of implementing them.
Each jurisdiction has slightly different statutes, precedents, and regulations governing patient-doctor relations; thus any discussion of these issues must make trade-offs between breadth and nuance. This paper errs on the side of latter and focuses on California law. California has been influential in this area of law because its LantermanPetris-Short (LPS) Act has acted as a model for civil commitment procedures. said, the general principles discussed in this article should have universal applicability, even if the details vary from state to state.
II. THE STATUTORY FRAMEWORK FOR HOLDING PSYCHIATRIC PATIENTS DOES NOT E XTEND TO MEDICALLY INCAPACITATED PATIENTS
Before exploring the legal justification for physicians' power to hold medically incapacitated patients, it is worth considering why the etiology of the patient's illness is so important. Under Section 5150 of the California Welfare and Institutions Code, certain medical professionals (and other civil officers) can hold an individual for up to 72 hours if two conditions are met. First, that individual must be a danger to himself or others, or gravely disabled (ie unable to provide for his own food, clothing, or shelter).
9 Second, this danger or grave disability must be the result of a mental illness.
10
Although many physicians may regard the distinction between psychiatric disorders and medical illnesses as somewhat arbitrary or even antiquated, California law has yet to adopt such an enlightened attitude toward mental health. California courts have consistently stated that a 5150 hold is appropriate only for a person suffering from a condition listed in the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders (DSM).
11 If the patient's mental disturbance is due to a medical condition not listed in the DSM-such as hepatic encephalopathy, carbon monoxide poisoning, an electrolyte imbalance, or a brain tumor-the doctor cannot legally use a 5150 hold.
12
If the physician were to invoke Section 5150 in such circumstances, she would expose herself to liability for the tort of false imprisonment. To prevail in such a claim, a plaintiff must show that the defendant confined the plaintiff against his will and lacked a lawful privilege which would excuse her actions.
13 Section 5150 would count as a 'lawful privilege' only if the doctor meets its conditions, ie he/she had a reasonable belief that the source of the patient's dangerousness or grave disability was a mental illness. If the physician believed the patient's illness were medical in nature, she would no longer enjoy the protections of Section 5150.
14 Under those circumstances, that doctor would be treated like any other tortfeasor. If the prospect of a lawsuit were not enough, other commentators have noted numerous other problems with using a 5150 hold for medical patients, such as its negative impact on discharge planning and the law's requirement that the patient be transferred to a special facility for psychiatric evaluation. 16 Moreover, a 5150 hold can have other legal implications, such as triggering a five-year prohibition against gun ownership.
17
Given the illegality of using a 5150 hold on a medical patient and the additional hindrances imposed by the law, one might question whether doctors are actually using it for medically incapacitated patients. Yet one study that reviewed the records of two hospitals' 5150 holds concluded that 20 per cent of them were prompted by nonpsychiatric conditions. 18 This accords with the author's own limited experience; at one hospital, the staff had coined the term 'courtesy 5150' to refer to a psychiatric hold requested by the internists when a medically incapacitated patient was demanding to leave AMA.
III. THE DETENTION OF MEDICALLY INCAPACITATED PATIENTS CAN BE JUSTIFIED USING STATE L AW ON CAPACIT Y AND CONSENT
Since Section 5150 is unavailable for non-psychiatric patients, a law-abiding doctor in California must take a different tack for these individuals. Because there is no formal statutory authorization for detaining such patients, there are much fewer procedural requirements than a psychiatric hold. In practice, the physician might merely conduct an assessment of the patient's decision-making capacity. Assuming she concludes the patient lacks capacity, the doctor could then put a note in the patient's file stating that he should not be permitted to exit the hospital because he cannot rationally decide to leave AMA.
In analyzing this framework, the starting point must be capacity. In simple terms, capacity refers to an individual's ability to weigh information and make rational medical decisions.
19 If a person is judged to have capacity regarding a medical procedure, he or she can consent to the intervention (or refuse it); a person without capacity cannot accept or decline treatment. For purposes of health care decisions, California law defines capacity as 'a person's ability to understand the nature and consequences of a decision and to make and communicate a decision, and ... to understand its significant benefits, risks, and alternatives.' 20 This legal definition tracks closely with the accepted understanding of the term as used by medical practitioners.
21
Although the definition of capacity is relatively straightforward, its application can be more complex. Physicians generally do not assess a patient's capacity in the abstract, 16 but rather consider the individual's capacity vis-à-vis a particular decision. 22 In fact, many bioethics scholars endorse a 'sliding scale' approach that employs a higher threshold for establishing capacity as the risks of consenting to (or refusing) a particular procedure increase. Thus a confused patient in the emergency department might be found to have capacity to accept Tylenol while simultaneously lacking capacity to agree to a craniotomy. That said, the determination of capacity should not turn on whether the patient disagrees with the doctor's recommendations. 23 Rather, the physician must assess her ability to reason and comprehend the consequences of her decision before reaching any conclusion.
Here, the health care decision before the patient is whether to stay in the hospital or leave AMA. In essence, this question is whether to accept a treatment. Admittedly, the treatment under issue is not a conventional one, such as going under the knife or taking a pill. Yet it is a course of action, proposed by the patient's physician, that is designed to improve (or at a minimum maintain) his health. In its purest form this treatment may simply be keeping the patient in the hospital for observation. If the medical problem is self-limited, the chief aim may be to prevent the patient from harming himself until the illness runs its course. In other instances, detaining the patient may be the sine qua non for other treatment that can be safely provided only in the hospital.
A patient's incapacity is a necessary condition for a medical hold, but it is not a sufficient one. Indeed, the lack of capacity is a double-edged sword: the incapacitated patient cannot refuse treatment, but neither can he consent to it. 24 Thus, determining that a patient lacks capacity to leave AMA does not automatically mean that hospital can implement a medical hold. That would be tantamount to saying that, since the patient cannot refuse treatment, he must accept it. Thus a doctor cannot support her decision to implement a medical hold on the bare fact that the patient lacks capacity.
In California, if a patient lacks capacity to consent to treatment, the decision-making authority vests in a surrogate. The rules for determining who can act as a surrogate can be complex 25 and are beyond the scope of this piece. Suffice to say, whoever that surrogate decision-maker is must choose whether to accept the proposed treatment-here, confinement to the hospital. So if a patient lacks capacity to leave AMA, the hospital's first response should not be to implement a medical hold but rather to seek consent from the surrogate.
A surrogate's assent should serve as an adequate legal justification for detaining a patient.
26 From a legal perspective, the patient is not truly being held against his will in this scenario. Since the patient lacks capacity, he can neither consent to the hold nor refuse it. The surrogate's decision is taken as the best representation of what the patient would have chosen had he been in his right mind. Consequently, the law accords the surrogate's decision the same weight as if the patient himself had made it. 27 If the hospital holds the patient after obtaining consent from the surrogate, it is merely carrying out the patient's (imputed) wishes to the best of its knowledge.
Yet all too often a surrogate is not readily available when an incapacitated patient is attempting to leave AMA. Some loners may be truly 'unbefriended'-without any family or friends to serve that role. Or if the patient is found in an altered mental state, it may be impossible to discern who his next-of-kin or companions are. In other instances, the patient may have a clearly identified surrogate, but the doctor may not be able to contact that individual before the patient leaves the hospital premises. Normally, when no surrogate can be found, a petition must be filed to designate a guardian to make medical decisions on the patient's behalf. 28 In theory, this 'medical probate' process can be accomplished within days; in practice, many physicians find that the overburdened public guardian system can take significantly longer to appoint someone to act as the patient's guardian. 29 Even if one assumes an ideal timeline, a guardianship will still typically arrive too late to prevent a recently admitted patient from leaving AMA.
Apart from a handful of narrow exceptions (including 5150 holds), California law permits doctors to act without obtaining consent from the patient or a surrogate only in cases of emergency. 30 Its definition of medical 'emergency' is broad. One early case describes it simply as 'an unforeseen combination of circumstances which calls for immediate action.' 31 Another law defines it as circumstances in which treatment 'is immediately necessary for the preservation of life or the prevention of serious bodily harm to the patient or others.' 32 Perhaps most relevant is the definition provided in California's probate code, which describes it as a situation in which action 'is required for the alleviation of severe pain or ... the patient has a medical condition that, if not immediately diagnosed and treated, will lead to serious disability or death.' 33 The notion of what does or does not constitute an emergency is reasonably clear on the extremes. One has little trouble recognizing an emergency in a patient with a severe electrolyte disturbance who will likely die from cardiac arrhythmia if he does not stay at the hospital to receive intravenous fluids to correct that imbalance. Conversely, a patient who is simply befuddled because of a benign brain mass probably does not qualify as an emergency. Yet these distinctions can get blurrier the closer one examines the case. For instance, would a 1 per cent risk of a fatal arrhythmia be sufficient to warrant the designation of an emergency? And what if the patient's benign brain tumor would not kill him, but the doctor doubts whether the patient could safely navigate home if he left AMA? The sparse language in statutes and judicial opinions leaves much to interpretation. Hammering out the precise boundaries of an emergency would require substantial case law in an area that is rarely litigated. In the absence of clarification from
